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UNFAIR DISMISSAL AND THE HUMAN RIGHTS ACT – CASES AND PRECEDENTS
1/. The passing of the Human Rights Act (‘the HRA 1998’) is one of the few undisputed achievements of the Blair administration. It represented a momentous change to the British Legal System and has had a far reaching effect upon many areas of law, such as domestic family, public and immigration law. For example, in McCartan Turkington Breen (A firm) -v- Times Newspapers Ltd (2001) 2 AC 277 HL Lord Steyn held at 297 :

‘As Lord Nicholls of Birkenhead put it in the Reynolds case, freedom of expression is buttressed by the Human Rights Act 1998. The Convention fulfils the function of a Bill of Rights in our legal system. There is general agreement that the Human Rights Act 1998 is a constitutional measure’
2/. However, the HRA 1998 in many ways is still yet to come to fruition in the field of domestic employment law. This has led to some commentators voicing the opinion that the Act has little relevance to the application of economic and social rights, particularly those relating to the workplace. In this talk I will be arguing that the HRA 1998 provides the basis to substantially redefine the manner in which certain types of unfair dismissal claims are currently determined. The focus of my talk will be the potential effect of Article 8 ECHR 1950 upon the determination of misconduct unfair dismissal claims, particularly those in which serious charges of gross misconduct have been upheld against a long serving employee, which have had a serious effect upon their livelihood, their reputation and their ability to obtain a viable alternative position of employment. I am of the view that if it can be established that Article 8 has been engaged by reason of the consequences of their dismissal, then this will amount to a substantial legal advance and provide a much fairer outcome for many cases. 
A) THE HUMAN RIGHTS ACT 1998 
i) Statutory Interpretation
3/. When determining various employment related claims, Employment Tribunals must take into account the case law of the European Court of Human Rights (‘ECtHR’) when construing provisions such as section 98 of the Employment Rights Act 1996. 
4/. Section 2 of the HRA 1998 provides : 


‘(1) A court or tribunal determining a question which has arisen in connection with a 
Convention right must take into account any –



(a) judgment, decision, declaration or advisory opinion of the European 


Court of Human Rights ...


Whenever made or given, so far as, in the opinion of the court or tribunal, it is 
relevant to the proceedings in which that question has arisen’

5/. Section 3 of the HRA 1998 provides : 


‘(1) So far as it is possible to do so, primary legislation and subordinate legislation 
must be read and given effect in a way which is compatible with the Convention 
rights’
ii) The law applicable to Public Authorities
6/. Section 6 of the HRA 1998 defines ‘public authority’ and includes within the same ‘court or tribunal’ :


‘(1) It is unlawful for a public authority to act in a way which is incompatible 
with a Convention right 
...


(3) In this section ‘public authority’ includes –



(a) a court or tribunal, and



(b) any person certain of whose functions are functions of a public 


nature ...

(5) In relation to a particular act, a person is not a public authority by virtue 
only of subsection (3)(b) if the nature of the act is private’

7/. Section 6 implicitly envisages two types of public authorities, ‘core’ public authorities and ‘hybrid’ public authorities. The latter would include bodies whom are notionally ‘private’ but whose functions are of a public nature. 

iii) The interface between the HRA 1998 and Unfair Dismissal Claims
8/. As we all well aware, the Band of Reasonable Responses (‘BORR’) requires that a Tribunal does not determine for itself whether :


i) an employee is guilty of the charges of misconduct against them
; 

ii) a positive credibility finding made by an employer in favour of a witness 
who gave evidence against the dismissed employee was correct. The only 
circumstances in which such a finding can be overturned by a Tribunal are 
that : ‘the witness was a bare faced liar, who must have given that impression 
to the employer at the time; that the witness was clearly biased – provided 
that such a bias should have been clear at the relevant time; that documents 
available at the relevant time clearly showed the witness to be inaccurate and 
that such documentary evidence was ignored by the employer’
;

iii) a dismissal is unfair or not;

but that they instead decide the case using the criterion of how the ‘reasonable employer’ would have acted in the same circumstances. This necessarily requires the Tribunal to ask itself how a ‘harsh’ but ‘reasonable’ employer would have responded when confronted with the facts and evidence that was before the Respondent at the time when they dismissed the employee. 

9/. In respect of the breadth of the BORR, Mummery LJ held in Post Office -v- Foley [2000] IRLR 827 at [50] :

‘There will be cases in which there is no band or range to consider. If, for example, 
an employee, without good cause, deliberately sets fire to his employer’s factory and 
it is burnt to the grounds, dismissal is the only reasonable response. If an employee 
is dismissed for politely saying ‘Good morning’ to his line manager that would be an 
unreasonable response. But in between those extreme cases there will be cases 
where there is room for reasonable disagreement among reasonable employers as to 
whether dismissal for the particular misconduct is a reasonable or an unreasonable 
response. In those cases it is helpful for the tribunal to consider ‘the range of 
reasonable responses’’
10/. In Whitbread Plc -v- Hall [2001] IRLR 275 CA it was confirmed that the BORR not only applied to the sanction of dismissal, but also the procedure adopted by an employer in dismissing an employee. In Sainsbury’s Supermarkets Ltd -v- Hitt [2003] IRLR 23 CA it was held that the BORR also applies to the level of pre-dismissal investigation that can be expected from an employer. However, if an unfair dismissal claimant can justifiably rely upon an Article within the European Convention of Human Rights 1950, such as Articles 8, 9 or 10, I consider it inevitable that the BORR cannot be applied by a Tribunal in determining their claim. Instead the Tribunal must ask whether their dismissal is ‘proportionate’ applying the various principles that have been established by the European Court of Human Rights. 
11/. As Lord Steyn held in R(Daly) -v- Secretary of State for the Home Department (2001) 2 AC 532 HL at [27] : ‘the intensity of review is somewhat greater under the proportionality approach ... the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions. Secondly, the proportionality test may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relative weight accorded to interests and considerations’. This could lead to certain unfair dismissal claims being upheld, which would currently be dismissed due to the application of the BORR.
12/. The guideline case concerning how human rights principles can affect the determination of an unfair dismissal claim is that of the Court of Appeal’s judgment in X -v- Y [2004] IRLR 625 CA. 

13/. In the course of the leading judgment, Mummery LJ held in respect of the interface between unfair dismissal law and the HRA 1998 :


‘Reason for dismissal

55. The cause of action under s.94 of the ERA and the alleged interference with Article 8 are based on the conduct reason for the applicant’s dismissal ...
(2) If the dismissal of the applicant was in circumstances falling within Article 8 and was an interference with the right to respect for private life, it might be necessary for the employment tribunal then to consider whether there was a justification under Article 8(2) for the particular interference. As explained below, Article 8 and Article 14 may have to be considered by tribunals in the case of a private sector employer, as well as in the case of a public authority employer, by virtue of s. 3 of the HRA. Justification involves considering whether the interference was necessary in a democratic society, the legitimate aim of the interference, and the proportionality of the interference to the legitimate aim being pursued ...
The Employment Tribunal as a public authority
57. There is a public authority aspect to the determination of every unfair dismissal case,

(1) The employment tribunal is itself a ‘public authority’ within s. 6(2) of the HRA ...

(4) The effect of s.6 in the case of a claim against a private employer is to reinforce the extremely strong interpretative obligation imposed on the employment tribunal by s.3 of the HRA. That is especially so in a case such as this, where the Strasbourg Court has held that Article 8 imposes a positive obligation in cases falling within the ambit of Article 8. 
Interpretation and compatibility of s. 98 ERA with Articles 8 and 14
58. How does s. 3 of the HRA affect the interpretation of s. 98 in cases falling within Articles 8 and 14? ... By a process of interpretation the Article 8 right is blended with the law on unfair dismissal in the ERA, but without creating new private law causes of action against private sector employers under the HRA or the ERA.

(1) In discharging its duty under s.3 of the HRA to read and give effect to s. 98 of the ERA in a way which is, so far as it is possible, compatible with Article 8, the employment tribunal will be well aware that s. 98 does two things : (a) it identifies reasons on which an employer is permitted to rely to justify a dismissal and (b) it sets the general objective standards to be applied by the employment tribunal in determining whether the dismissal was fair or unfair.

(2) That question of fairness depends on whether, in all the circumstances, the employer acted reasonably or unreasonably in treating the reason (eg conduct) as a sufficient reason for the dismissal and on the equity and substantial merits of the case ...
(6) There may, however, be cases in which the HRA point could make a difference to the reasoning of the tribunal and even to the final outcome of the claim for unfair dismissal. I shall now consider the possible application and effect of s.3 of the HRA in such cases. 

(7) As explained earlier, a dismissal for a conduct reason may fall within the ambit of Article 8 ... 
(8) In the case of a public authority employer, who is unable to justify the interference, the dismissal of the employee for that conduct reason would be a violation of Article 8. It would be unlawful within ss6 and 7 of the HRA. If the act of dismissal by the public authority is unlawful under the HRA, it must also be unfair within s. 98, as there would be no permitted (lawful) reason in s 98 on which the public authority employer could rely to justify the dismissal. In that case no question of incompatibility between s. 98 and the Convention rights would arise.

(9) ... Put another way, it would not normally be fair for a private sector employer to dismiss an employee for a reason, which was an unjustified interference with the employee’s private life. If that is right, there would, in general, be no need for an applicant to invoke Article 8 in order to succeed on the unfair dismissal claim and there would be no question of incompatibility between s. 98 of the ERA and Article 8 to attract the application of s. 3 of the HRA.

(10) If, however, there was a possible justification under s. 98 of the dismissal of the cake eating employee, the tribunal ought to consider Article 8 in the context of the application of s. 3 of the HRA to s. 98 of the ERA. If it would be incompatible with Article 8 to hold that the dismissal for that conduct was fair, then the employment tribunal must, in accordance with s. 3, read and give effect to s. 98 of the ERA so as to be compatible with Article 8. That should not be difficult, given the breadth and flexibility of the concepts of fairness used in s. 98’

B) ARTICLE 8 ECHR 1950
i) Relevant Provisions
14/. Article 8 of the European Convention of Human Rights 1950 provides :


‘Article 8 – Right to respect for private and family life

(1) Everyone has the right to respect for his private and family life, his home and his 
correspondence.


(2) There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others’
ii) General principles concerning the interpretation of private life under Article 8?
15/. Perhaps unsurprisingly, the right to private life concerns an individual’s existing relationships with friends, partners and workmates. As the ECtHR held in the traveller case of Connors -v- United Kingdom (2005) 40 EHRR 9 at [82] :


‘Article 8 ... concerns rights of central importance to the individual’s identity, self 
determination ... maintenance of relationships with others and a settled and secure 
place in the community’
16/. However, Article 8 goes even further than merely upholding the status quo, by safeguarding an individual’s right to establish new relationships, particularly through future positions of employment. In Niemitz -v- Germany (1992) 16 EHRR 97 the ECtHR held at [29-31] :

‘The Court does not consider it possible or necessary to attempt an exhaustive definition of the notion of ‘private life’. However it would be too restrictive to limit the notion to an ‘inner circle’ in which the individual may live his own personal life as he chooses and to exclude there from entirely the outside world not encompassed within that circle. Respect for private life must also comprise to a certain degree the right to establish and develop relationships with other human beings.
There appears, furthermore, to be no reason of principle why this understanding of the notion of ‘private life’ should be taken to exclude activities of a professional or business nature since it is, after all, in the course of their working lives that the majority of people have a significant, if not the greatest, opportunity of developing relationships with the outside world ... to deny the protection of Article 8 on the ground that the measure complained of related only to professional activities ... could moreover lead to an inequality of treatment, in that such protection would remain available to such a person whose professional and non-professional activities were so intermingled that there was no means of distinguishing between them ... 
31. More generally, to interpret the words ‘private life’ and ‘home’ as including certain professional or business activities or premises would be consonant with the essential object and purpose of Article 8, namely to protect the individual against arbitrary interference by the public authorities’
17/. Subsequent case law has held that restrictions placed upon an individual’s right to undertake a range of positions of employment, will generally engage their right to private life under Article 8. For example in the case of Sidabras -v- Lithuania (2006) 42 EHRR 6 the Applicants had both worked for the Lithuanian branch of the KGB. After Lithuania declared independence, Mr Sidabras found employment as a tax inspector with the Inland Revenue, while Mr Dziautas became a prosecutor at the Office of the Prosecutor General of Lithuania. In May 1999 they were declared to be ‘former KGB officers’ and therefore subject to the employment restrictions imposed by an Act adopted in 1998. As a result of those restrictions, they were dismissed from their posts and banned from applying for public sector and various private sector posts until 2009. The ECtHR held that the Applicants’ Article 8 rights were engaged by their treatment at [47-50] :


‘47. ... having regard in particular to the notions currently prevailing in democratic 
states, the Court considers that a far-reaching ban on taking up private-sector 
employment does affect ‘private life’. It attaches particular weight in this respect to the 
text of Art 1(2) of the European Social Charter and the interpretation given by the 
European Committee of Social Rights as well as to the texts adopted by the ILO. It 
further recalls that there is no watertight division separating the sphere of social and 
economic rights from the field covered by the Convention.

48. Turning to the facts of the present case, the Court notes that, as a result of the 
application of Art 2 of the Act to them, from 1999 until 2009 the applicants have been 
banned from engaging in professional activities in various private sector sphere in view 
of their status as ‘former KGB officers’. Admittedly the ban has not affected the 
possibility for the applicants to pursue certain types of professional activities. The ban 
has, however, affected the applicants’ ability to develop relationships with the outside 
world to a very significant degree, and has created serious difficulties for them as 
regards the possibility to earn their living, with obvious repercussions on their 
enjoyment of their private life.

49. The Court also notes the applicants’ argument that as a result of the publicity caused 
by the adoption of the ‘KGB Act’ and its application to them, they have been subjected 
to daily embarrassment as a result of their past activities. It accepts that the applicants 
continue to labour under the status of ‘former KGB officers’ and that fact may of itself 
be considered an impediment to the establishment of contacts with the outside world – 
be they employment-related or other – and that this situation undoubtedly affects more 
than just their reputation; it also affects the enjoyment of their private life ... Hence, and 
in view of the wide ranging scope of the employment restrictions which the applicants 
have to endure, the Court considers that the possible damage to their leading a normal 
personal life must be taken to be a relevant factor in determining whether the facts of
complaint fall within the ambit of Art 8 of the Convention.


50. Against the above background, the Court considers that the impugned ban affected, 
to a significant degree, the possibility for the applicants to pursue various professional 
activities and that there were consequential effects on the enjoyment of their right to 
respect for their ‘private life’ within the meaning of Art 8’
18/. The application of the above Article 8 principles can be seen in the House of Lords’ acceptance in R(Wright and others) -v- Secretary of State for Health and another (2009) 2 WLR 267 HL that the Claimants’ right to private life was engaged by their provisional addition to the POVA list (pursuant to Part VII of the Care Standards Act 2000, which recorded individuals who were deemed, by reason of allegations of serious  misconduct, to be unsuitable to work with vulnerable adults). The effect of their listing was to deprive each Claimant of their current post of employment (if they still had one) and to prevent them obtaining any further such post in the future. At [34-36] Baroness Hale held :


‘34. Stanley Burnton J accepted Mr Spencer’s argument. In general the Convention 
did not confer any right to engage in a chosen profession, so that dismissal, 
suspension or disqualification from particular employments would not normally

engage article 8. But listing on suspicion of such serious misconduct as to indicate
that the worker posed a risk to vulnerable people was calculated to interfere with her
relationships with colleagues, with the vulnerable people with whom she worked, 
and with others ...


36. For my part I am inclined to take the same view of whether article 8 is engaged 
as to whether article 6 is engaged. There will be some people for whom the impact 
upon personal relationships is so great as to constitute an interference with the right 
to respect for private life and others for whom it may not. The scope of the ban is 
very wide ... the ban is also likely to have an effect in practice going beyond its 
effect in law. Even though the lists are not made public, the fact is likely to get about 
and the 
stigma will be considerable’

19/. A further example of the R(Wright) approach to the engagement of Article 8 can be found in R(A) -v- B Council [2007] EWHC 1529 Admin, which concerned a decision by the Local Authority to withdraw permission for its education transport contractors to use the claimant as a contractor, essentially for driving children to school, due to her convictions, as a minor, for a number of extremely serious offences, although there had been no further offending upon her becoming an adult. The Council argued that Article 8 was not applicable as in R(Wright)  as ‘drastic consequences do not flow in the present case. The Claimant is free to carry on work as a taxi driver and, indeed, to work with children. The Council has simply decided that it does not wish her to provide such services to the Council’, however Lloyd Jones J rejected this holding :


‘35. I am unable to accept this submission. The evidence shows that the effect of the
Council’s decision has been to prevent the claimant from providing services to the 
particularly vulnerable children with special needs to whom she provided them for 
the previous six years. The effect of the decision is not limited to working for a 

particular main 
contractor. She has, in fact, been reduced to taking employment as 

an attendant at a public lavatory. The basis of the decision is her unsuitability to 
have contact with children because of her previous conduct, previous psychiatric 
condition and the risk of a recurrence. The Council has acted on the basis that she 
constitutes a risk to vulnerable persons. There is, to my mind, undoubtedly a 
considerable stigma attached to that finding even if it is not widely publicised. 
Moreover, the inevitable consequence of this decision has been a profound 
interference with her personal relationships with colleagues and the vulnerable 
persons with whom she has worked. In the particular circumstances of this case, I 
am satisfied that Article 8 is engaged’

20/. An individual’s right to private life under Article 8 also incorporates a right to protection of his or her reputation. In Pfeifer -v- Austria (2009) 48 EHRR 8 – 175 the ECtHR held :


‘35. ... The Court considers that a person’s reputation, even if that person is 
criticised in the context of a public debate, forms part of his or her personal identity 
and psychological integrity and therefore also falls within the scope of his or her 
‘private life’. Article 8 therefore applies ...’
21/. The question arises from Pfeifer as to whether the ECtHR intended Article 8’s right to reputation to only be applicable to adverse comments made during the course of a public debate, rather than the damaging effect of a set of proceedings in which serious allegations about an individual’s good character are made, which are subsequently upheld. The ECtHR’s admissibility decision in the case of D -v- United Kingdom (2008) 46 EHRR SE 19 suggests that the right to reputation does cover the latter as well. In this case, the Applicant D’s son, M, from birth suffered from severe allergy problems. In 1994, whilst M was in hospital a Professor Southall reached the extremely surprising conclusion that D was fabricating M’s illness (known as FII (fabricated or induced illness)). Professor Southall informed Social Services of his concerns which resulted in a series of case conferences and strategy meetings being held in respect of M. In June 1995, Professor Southall proposed that M be admitted to a specialist Unit and should only be allowed to go home at weekends. In 1997 a care order was considered for M and he was placed on the at risk register. However in June of that year M was finally seen by a Professor Warner, who diagnosed that M was suffering from extreme acute allergies and that D had not been fabricating his condition. In respect of the effect that all of this had had upon D, the ECtHR noted at 227 :

‘According to a medical report dated, June 28 2000, D had experienced a lengthy 
period of extreme anxiety and stress concerning her son because of his chronic ill-
health and life-threatening condition and that in addition she had been subject to the 
stress of accusations and investigations concerning the causes of his condition ... the 
Applicant claimed that she had also been unable to return to her nursing career due 
to destroyed confidence and fear that accusations would resurface if anything went 
wrong’
22/. In respect of Applicants RK and AK, in September 1998 they took their daughter, M, to hospital where it was discovered that she had fractured a bone in her leg. The parents were unable to explain this injury and a Consultant Paediatrician determined that they had possibly injured their daughters themselves. In October 1998 a care order was issued for M, who was placed with her Aunt. However in March 1999 M sustained a second injury whilst living with her Aunt. It was subsequently discovered that M suffered from OI or brittle bone disease. As a result the care order was discharged and M was returned to her parents. However in respect of the damage to their reputation, the ECtHR noted at 229 :

‘The entire local community were aware that the family had been suspected of 
harming M and the family had been extremely shocked and shamed. Rumours 
spread to Pakistan that the mother had been put in prison. The parents’ relationship 
with M and with the grandmother had been severely affected and disrupted as a 
result of events’
23/. The ECtHR held that the Applicants’ complaints under Article 8 were admissible. Plainly in both instances, their right to family life had been interfered with, particularly in respect of the removal of M from RK and AK. However in a significant judgment, the ECtHR also held at 240 that their claims concerning their right to reputation under Article 8 were arguable, holding :


‘The Court notes that Government accepted that the removal of their child from their 
care disclosed an interference with the right to respect for family life of RK and AK. 
Having regard to the facts of the case and the submissions of the parties, the Court 
considers that serious issues arise requiring examination on the merits. In so far as 
these applicants complaint of invasion of their moral and physical integrity and 
damage to their reputation contrary to respect for their private life, the Court 
considers that these complaints are closely connected on the facts with the 
complaints raised under the family life limb.

It follows that this part of the application cannot be rejected as manifestly ill-
founded pursuant to Art 35(3) of the Convention, or on any other ground of 
inadmissibility. It must therefore be declared admissible’
iii) What is the threshold for the engagement of Article 8?

24/. The threshold which needs to be satisfied in order for Article 8 to be engaged remains somewhat obscure. At [28] of the immigration case AG(Eritrea) -v- Secretary of State for the Home Department (2008) 2 All ER 28 CA (the now much missed) Sedley LJ, giving the judgment of the Court, held :

‘It follows, in our judgment, that while an interference with private or family life 
must be real if it is to engage art 8(1), the threshold of engagement (the ‘minimum 
level’) is not a specially high one. Once the article is engaged, the focus moves, as 
Lord Bingham’s remaining questions indicate, to the process of justification under 
art 8(2). It is this which, in all cases which engage art 8(1), will determine whether 
there has been a breach of the article’
25/. This guidance was further reconsidered by the Court of Appeal in VW and another -v- Secretary of State for the Home Department [2009] Imm AR 436 in which Sedley LJ held at [22] : 


‘As this court made clear in AG (Eritrea) ..., the phrase "consequences of such 
gravity" in question (2) posits no specially high threshold for art. 8(1). It simply 
reflects the fact that more than a technical or inconsequential interference with one 
of the protected rights is needed if art. 8(1) is to be engaged’
26/. Further recent guidance suggesting that Article 8 should readily be held to be engaged and that the focus should be on proportionality, can be found in the recent Supreme Court judgment in R(Aguilar Quila and another) -v- Secretary of State for the Home Department (AIRE Centre and others intervening) (2011) 3 WLR 836 in which Lord Wilson held :


‘43. Having duly taken account of the decision in the Abdulaziz case pursuant to 
section 2 of the Human Rights Act 1998, we should in my view decline to follow it 
... the court in the Abdulaziz case ... was in particular exercised by the fact that the 
asserted obligation was positive. Since then, however, the Court of Human Rights 
has recognised that the often elusive distinction between positive and negative 
obligations should not, in this context, generate a different outcome. The area of 
engagement of article 8 – in this limited context – is, or should be, wider now’ 
27/. In addition, Baroness Hale held at [69-71] :

‘69. Although it has not wholly disappeared, subsequent developments have eroded 
the distinction between the ‘negative’ obligation, not to interfere in family life by 
expelling one member of the family, and the ‘positive’ obligation, to respect family 
life by allowing family reunion to take place ... the language of ‘fair balance’ is 
much more compatible with a search for justification under article 8(2) than with 
identifying a ‘lack of respect’ under article 8(1) ...

71. ... it would appear, therefore, that although all these cases depend upon their 
particular facts and circumstances, the approach is now similar in all types of case. 
The court’s approach is much more compatible with an analysis in terms of 
justification under article 8(2) that with an analysis of the extent to which respect is 
due under article 8(1) : and in Omoregie -v- Norway [2009] Imm AR 170, the Court 
expressly analysed a reunion case in article 8(2) terms’
iv) What are the consequences for the determination of an unfair dismissal claim if a Claimant’s Article 8 rights are engaged?
28/. In addition to the application of the proportionality test rather than the BORR, if Article 8 is engaged this will mean that Employment Tribunals must resolve for themselves (as an Industrial Jury) factual points within an unfair dismissal claim, rather than being prevented from substituting their judgment for that of the employer. 

29/. In the housing case of Manchester City Council -v- Pinnock (Secretary of State for Communities and Local Government and another intervening) (2010) 3 WLR 1441 SC Lord Neuberger MR accepted this proposition in the context of fast track possession proceedings holding at [49] and [55] :


‘49. ... if our law is to be compatible with article 8, where a court is asked to make 
an order for possession of a person’s home at the suit of a local authority, the court 
must have the power to assess the proportionality of making the order and, in 
making that assessment, to resolve any relevant dispute of fact ...


55. The conclusion that, before making an order for possession, the court must be 
able to decide not only that the order would be justified under domestic law, but also 
that it would be proportionate under article 8(2) to make the order, presents no 
difficulties of principle or practice in relation to secure tenancies. As explained 
above, no order for possession can be made against a secure tenant unless, inter alia, 
it is reasonable to make the order. Any factor which has to be taken into account, or 
any dispute of fact which has to be resolved, for the purpose of assessing 
proportionality under Article 8(2), would have to be taken into account or resolved 
for the purpose of assessing reasonableness under section 84 of the 1985 Act. 
Reasonableness under that section, like proportionality under article 8(2), requires 
the court to consider whether to order possession at all, and, if so, whether to make 
an outright order rather than a suspended order ...’
30/. As with other Convention rights such as Article 10
, it is an accepted point of law that in respect of establishing that an interference with an individual’s Article 8 rights is proportionate, the burden of proof will rest on the Respondent. This is contrast with domestic unfair dismissal law placing a low burden of proof upon an employer to establish the reason for the dismissal and then the application of a neutral burden as to the question of reasonableness. In R(Wood) -v- Commissioner of Police of the Metropolis (2010) 1 WLR 123 CA Laws LJ held at [21]: 
‘The notion of the personal autonomy of every individual marches with the presumption of liberty … that every interference with the freedom of the individual stands in need of objective justification … this presumption means that … an individual’s personal autonomy makes him … master of all facts about his own identity, such as his name, health, sexuality, ethnicity, his own image … also of the ‘zone of interaction’ … between himself and others. He is the presumed owner of these aspects of his own self; his control of them can only be loosened, abrogated, if the state shows an objective justification for doing so’








PAUL DRAYCOTT








Doughty Street Chambers







15 February 2012







enquiries@doughtystreet.co.uk
� For recent confirmation of this, see London Ambulance Service NHS Trust -v- Small [2009] IRLR 563 CA at [30] and [40-41].


� See [22] of Linfood Cash and Carry Ltd -v- Thomson and another [1989] IRLR 235 EAT.


� Which covers the right to freedom of expression.


� Also see [28], where Laws LJ states : ‘where state action touches the individual’s personal autonomy, it should take little to require the state to justify itself’ and [90] of Dyson LJ’s judgment (as he then was), where he holds : ‘It is for the police to justify as proportionate the interference with the Claimant’s article 8 rights For the reasons that I have given, I am of the view that they have failed to do so’. 
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